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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TRDR T GRIETOT 3TdeeT :
Revision application-to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under S0c. 108
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed agaisft is communicated and shall be accompanied by
two copies each of the 010 and Orfer-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, nder Major Head of Account.
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The revision applicatién shall be accompanied by a fee of Rs.200/- where the améunt

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the special bench of Custom, Excise & Service Tax Abpellate Tribunal of West &gack
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. -
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Gustoms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payn;ngj%:bﬂ%?/ S\

of the duty demanded where duty or duty and penalty are in dispute, or penalty, wher pe"ﬁal}? ¢
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Order in appeal

The present appeal filed by M/s. Inductotherm (India) Pvt. Ltd., K. D. Vyas
Building, Ambli-Bopal Road, Bopal, Ahmedabad (hereinafter referred to as the
appellants)against. OI0 No.AR-V/04/SUPDT/15-16[hereinafter referred to as ‘the
impugned order) passed by the Supdt. Central Excise,AR-V,Div-V, Ahmedabad-II
" (hereinafter referred to as ‘the adjudicating authority). They are engaged in the
manufacture of Induction Melting/Heating Furnace and Parts thereof falling under
chapter heading 85 of Central Excise Tariff Act,1985 (hereinafter also referred to as
CETA, 1985'). The appellant is availing facility of cenvat Credit on inputs and

input service under the provisions of Cenvat Credit Rules, 2004.

2. Brief facts of the case is.that, during the course of audit ,it was noticed
that the appellant had availed Cenvat Credit on input services like Repairs and
Maintenance Service of premises other than their manufacturing unit, and
Sponsorship Services. It was observed that the Cenvat'credit availed on the
above said services had no nexus with the manufacture of their goods.
Accordingly, same is inadmissible as per Rule 2 (I) of the Cenvat Credit Rules 2004.
Cenvat Credit availed Rs.36054/-.They did not agree with audit objection. Statement
of Shri. Mihir Patel, Manager Finance and Authorized signatory of the appellant was
recorded on 21.06.2013,he stated that,they are eligible for the credit of the same;
the party has informed the department about the availment of CENVAT credit on
the said services, that it is general nature of business practice of availment of credit -
on inputs as inputs services and they have bonafide belief that all aforesaid
service are input service and they are eligible to get cenvat credit; said services
which are not admissible as per the provisions of the in rule 2 (ii) of the Cenvat Credit
Rules, 2004 . It appeared that the appellant has taken inadmissible credit on said
services and have contravened the provisions of Cenvat Credit Rules,2004. In the
present case the department came to know about such inadmissible credit of said
Services at the time of Audit. On examination of the same it appeared that the Credit
taken on said services are not used in or in relation to the manufacture of excisable
goods as provided in Rule 2 (1)(ii) of Cenvat Credit Rules 2004.It appears that the
appellant did not disclose the fact regarding availment of such inadmissible Service
Tax Credit at any point of time to the department. the appellant had suppressed the
above fact with an intent to evade the payment of Excise duty and contravened the
. provision of Rule 2 (1)(ii) of Cenvat Credit Rules 2004. SCN was issued for recovery

of wrongly availed Cenvat Credit, same was decided vide above order and confirmed
demand with penalty. :
3. Having been aggrieved by the impugned order, the appellants submitted this appeal

on the following grounds.

That the appellant has maintained proper format and all the transaction '

E

is also registered as a service provider of renting of immovable property with

are reflected in the returns filed by the appellant on monthly basis. The appell(t S

service tax department. In course of the aforesaid business, the appellant has bggs

availing Cenvat credit of services tax paid on various services.

O
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the larger period of limitation is inv:gked. only on the ground that the above
cenvat credit was not shown separately while filing mc;;'ithly returns, and the
reason explained by the appellant for this that there was no separate column
for showing details of each of the input services and cenvat credit availed for the

same has also not been considered.

that as a manufacturer the appellant has been entitled to avail cenvat credit of

service tax pa1d on all the services involved in this case because they were used in

. or in relation to manufacture and clearance of the goods, and there being no

suppression of facts nor any intent to evade payment of duty on the appellant's

part, the proposal of invoking the extended period of limitation was also wholly

" without jurisdiction.

Sponsorship service: the appellant clarify that the appellant has participated in

the exhibitions held outside India along with the appellant's group companies and
erefore the machineries would be brought to the exhibition by the group
companies and on the basis of such machinery being brought by the
appellant's .group company, the appellant has participated in the exhibition by
sending the appellant's personnel to advertise and market the appellant's products
The sales team sent by the appellant would promote the appellant's products
via posters, LED displays and other means of advertising. The cenvat credit of
service tax paid on sponsorship service pertains to a few events sponsored by the
appellant and such events have been sponsored as a marketing strategy for
advertisement of the appellant’s products and thus are in the nature of
sales promotion/advertising. The cenvat credit of sponsorship service is thus
admissible because the very nature of sponsorship service is sales promotion

or advertising the product of the company. Since advertising or sales

Ooromo’uon is an input service under Rule 2(1) and such activity has a nexus with

the appellant's manufacturing activity. Thus credit could be availed on the tax
paid on the input services namely exhibition services and sponsorship service as
these services availed by the appellant had an effect or impact on the
manufacture of the final product and there is an establlshed relationship

between the 1nput serv1ce and the manufacture of the f1na1 product.

Repair and Maintenance service: The input service was utilised for providing the
output service of Renting of Immovable property and accordingly, the service tax
paid on such services was eligible for cenvat credit to the appellant.The
appellant has given on rent , immovable property to M/s. Brickmont India Pvt.
Ltd. and the appellant has been paying service tax on the rent income received under
the head of Renting of immovable property. While providing this service, the
appellant has paid certain amount to M/s. Eternia Premises ‘Co-op. Society Ltd.

for the service of maintenance of the appellant's own 1mmovable property and

therefore the Society Maintenance service which the appellant has availed is b“‘:é\ :

input servic
submits that the denial of cenvat credit of repair and maintenance service=af

Lo
premises is also agamst the settled legal position on the issue. As already explalne

e used in relation to the provision of the output service. The appe?lgn*t
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by Shri Mihir Patel in his statement, the appellant has paid an amount to M /s. Etemia
Premises Co-op. Society Ltd. being the maintenance amount of the appellant's
immovable property which has been rented to M/s. Brickmont India Pvt.Ltd. The
_appellant is already registered as a service provider under Renting of Immovable
Property service and the appellant is paying service tax on the rent received by the
appellant from M/s. Brickmont. Thus the renting of immovable property is the -
appellant's output service and maintenance of the immovable property is
integrally connected to-the provision of renting of immovable property sefvice.
Thus, the maintenance of the immovable property given on rent is an input service
used by the appellant as a provider of taxable service for providing the output .
service and is therefore covered under the definition of "input service" under Rule
2(1) of the Cenvat Credit Rules, 2004. Instructions issued by the Central Board of
Excise and Customs in the Manual of supplementary instructions. The
Hon'ble Punjab & Haryana High Court in the matter of Nahar Industrial
Enterprises Ltd. reported in 2007 (25) STR 129 has catégorically held that as
per the Cenvat Credit Rules and as per the Manual there was no restriction for
utilization of Cenvat credit by the manufacturing unit towards payment of
service tax as service provider. They relied on the case of Coca Cola India Pvt.
Ltd. 2009 (242) ELT 168 and Ultratech Cement Ltd. 2010 (260) ELT 369 wherein
the Hon' ble High Court has held that,all the activities in relation to business of
manufacture were covered under Rule 2(1) which was of wider import in the
context of the cenvat scheme.

Regarding the invocation of extended period of limitation against the
appellant,l find that, In the case of Continental foundation jt. Venture v CCE,
Chandigarh reportéd in 2007 (216) ELT 177 (SC), and it is held by the Hon'ble
Supreme Court with regard to the proviso to Section 11A of the Central Excise Act,
1944, that ‘mere omission to give correct information was not suppression of facts
unless it was deliberate and to stop the payment of duty.’ In the present case
where all the facts were within the knowledge of the Department. There being no
contravention by way of suppression of facts with intent to evade payment duty

on the appellant's part, the invocation of extended period of limitation against the

appellant is unjustified.

4. Personal hearing in the matter was held on 14.09.2016 wherein Smt.Shilpa P.
Dave, Advocate, appeared on behalf of the appellant and reiterated the submissions
made in their grounds of appeal. She has submitted copies of case laws 1.Hcl
Technologies 2015 [37] STR 716[ All] 2. The APMC 2013 [30] STR 702 [Tri Ahd]
3.Navratna S.G. Highway Prop. P. Ltd. 2012[28]STR 166[Tri Ahd]. I have carefully gone
through the records ‘of the case as well as the written submissions made by the
appellant. The issue to be decided is the admissibility of Cenvat Credit availed by the
appellant on the Service Tax paid on input services like Repair and Maintenance 4«&
Service of premises other than their manufacturing unit, and Sponsorship Services:{g"

It was observed that the Cenvat credit ‘availed on the above services had no

inadmissible as per Rule 2 (I) of the Cenvat Credit Rules 2004.
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5, Regarding sponsorship service, I find that, the ;ppellant had participated in
the exhibitions held outside India along with the appellant'ré group companies and
therefore the machineries would be brought to the exhibition by the group
companies and on the basis of such machinery being brought by the
appellant's group company, the appellant has participated in the exhibition by
sending the appellant's personnel to advertise and market the appellant's products
The sales team sent by the appellant would promote the appellant's products
via posters, LED displays and other means of advertising, The cenvat credit of
service tax paid on sponsorship service pertains to a few events sponsored by the
appellant and such events have been sponsored as a marketing strategy for

- advertisement of the appellant’s prodﬁcts and thus are in the nature of
sales promotion/advertising. The cenvat credit of sponsorship service is thus
admissible because the very nature of sponsorship service is sales promotion
Qor advertising the product of the company. Since advertising or sales
promotion is an input service under Rule 2(1) and such activity has a nexus with
the appellant's manufacturing and business activity, hence, cenvat credit would
be admissible. The amended definition of input services also specifically includes
advertisement or sales promotion within its ambit. Therefore, credit can be availed on
the tax paid on the input services ‘namely exhibition seryices and sponsorship

service,

6. Regarding Repairs and Maintenance service, I find that, this input service was
utilised for providing the output service of Renting of Immovable property and
accordingly, the service tax paid on such services was eligible for cenvat credit
to the appellant. The appellant has given on rent, immovable property to M/s.
Brickmont India Pvt. Ltd. and the appellant has been paying service tax on the rent
income received under the head of Renting of immovable property. While providing

@ this service, the appellant has paid certain amount to M/s. Eternia Premises
Co-op. Society Ltd. for the service of maintenance of the appellant's own
immovable property and therefore the Society Maintenance service which the
appellant has availed is an input service used in relation to the provision of the
output service. As already explained by Shri Mihir Patel in his statement, the appellant

has paid an amount to M/s. Etemia Premises Co-0p. Society Ltd. bcing the

maintenance amount of the appellant's immovable property which has been rented |

to M/s. Brickmont India pyt.Ltd. The appellant is already registered as a service
provider under Renting of Immovable Property service and the appéllant is paying
service taxon the rent received by the appellant from M/s. Brickmont. Thus the
renting of immovable property is the appellant's output service and maintenance
of the immovable property is integrally connected to the provision of renting of
immovable property service. Thus, the maintenance of the immovable property for

providing the output service, covered under the definition of "input service" under

Rule 2(1) of the Cenvat Credit Rules, 2004. P :\(j_.i,{,n’g%
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7. I also find that, the instructions issued by the Central Board of Exc1,s,e_/%§?, J
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and Customs in the Manual of supplementary instructions, The I—~Ion'blféT

Punjab & Haryana High Court in the matter of Nahar Industrial Enterprises\
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Ltd. reported in 2007 (25) STR 129 has categorically held that as per the
Cenvat Credit Rules and as per the Manual there was no restriction for utilization
of Cenvat credit by the manufacturing unit towards payrﬁent of service tax as
service provider. I rely on the case laws of Coca Cola India Pvt. Ltd. 2009 (242)
ELT 168 and Ultratech Cement Ltd. 2010 (260) ELT 369 wherein the Hon' ble
High Court has held that all the activities in relation to business' of
manufacture were covered under Rule 2(1) which was of wider import in the
context of the cenvat scheme. 2. In the case of M/s Navaratna S.G. Highway Prop.
Ltd. 2012 (28) SIR 166, 3. In the case of Agricultural Produce Market Committee
reported in 2013 (30) SIR 702. The issue involved in these cases is similar to the
present case; cenvat credit is admissible to the appellant.

8. Regarding the invocation of extended period of limitation against the
appellant, I find that, In the case of Continental foundation jt. Venture v CCE,
Chandigarh reported in 2007 (216) ELT 177 (SC), and it is held by the Hon'ble
Supreme Court with regard to the proviso to Section 11A of the Central Excise Act,
1944, that ‘mere omission to give correct information was not suppreséion of facts
unless it was deliberate and to stop the payment of duty.’ In fact, the present
case. where all the facts discussed was within the knowledge of the Department.
There being no contravention by way of suppression of facts with intent to evade
payment duty on the appellant's part, the invocation of extended period of
limitation against the appellant is unjustified. Therefore, I hold that penalty is not
imposable.Accordingly it is set aside. .

9. In view of foregoing discussion and findings, I set aside the impugned order and
allow the appeal filed by the appellant. .

10. mmﬁﬁﬁmwmmmﬁﬁmm%l

The appeal filed by the appellant stand disposed off in above terms. M

(3AT )

/ I (3dred - I1)
Attested %
'\fi/ {6
'@@ DT—[[
(K.K.Parmar)
Superintendent (Appeal-1I)
Central Excise, Ahmedabad
By Regd. Post A.D.

M/s. Inductotherm (India) Pvt. Ltd.,
K. D. Vyas Building,
Ambli-Bopal Road,
Ahmedabad - 380005
Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
9. The Commissioner, Central Excise, Ahmedabad-II

3. The Dy. Commissioner, Central Excise, Div-V, Ahmedabad-II
4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II

5. Guard file.
6. PAfile.




